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IN THE UNITED STATES DISTRICT COURT -
FOR THE DISTRICT OF NEBRASKA

COURSE IN MIRACLES SCCIETY, 8.000V211
a Nebraska Corporatian,
Plaintiff,
vs. ORDER

THE FOUNDATION FOR "A COURSE
IN MIRACLES," INC., a New York

Corporation, and THE FOUNDATION FOR
INMER PEACFE ING . a New York

Corporation,
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Defendants.

Before me are ) the plaintiff's motion (Filing Mo. 4) 1o enjein the defendants from
proceeding with their suit in Kertucky, and 2) the defendants’ motion (Filing No. 11) to
dismiss or transfer venue. The plaintiff's complaint {Filing No. 1) seeks a declaratory
judgment that 1) the defendants copyright is invalid and unenfarceable, and 2} it has not
infrirged the defendants' copynght. Both motions are suppoerted by indexes of evidence
(ﬁlﬁg Nos. 5, ‘Jf‘énaﬂﬁ}. A-héaring on the moticns was held on May 11, 2000, at which
the attorneys for the pariies appeared both telephonically and in person. | find that the
piaintiff's metion to enjcin should be denied and the defendants’ motion to transfer should
be granted. | will defer to the United States District Court for the Western District of

Kentucky on the defendants’ motion to dismiss.




It appears from the eviderce that the ptaintiff, 2 Nebraska corporation, chose to
operate the public porlions of its business in Kentucky: both the mailing address given on
plaintiff's website and on the fliers and e-mails it distributes is in Loufsville, Kentucky. No
mertion is made of any Nebraska connection. YWhen altempts to persuade the plaintiff to
cease I1s alteged Infringemerntfalled, the defendants filed suitin Kertucky an April 5, 2000,
Thne defendants served counsel for the plaintiff with cupies of all pleadings ana papers
aluny with a waiver of notice fonm by mail, overndight mail, and elechuniv nail. Judye
Johnstone held a hearing on the defendants’ motion for & temporary restraining order
againat tho plaintiff on April 7, 2000, At tho hoaring, counsel for the plaintiff reveoied that
the plaintiff had filed thig action for a2 declaratory judgment against the defendants on April
2, 2000 The defandants, hmwever, knew nnthing nf this suit hecanse eninzet far tha
piaintiff had not netified them or served them with a copy of the summons and the
complaint.

At the conclusion of the hearirg, Judqge Johnstone entered a temporary restraining
order against the plaintiff. The plaintiff ther: filed its motion: to enjoin ir: this court, arguing
that the "first-fited” rule bars further proceedings in the Western District of Kentucky.

A federal court in which an action is first filed has the power 1o enjoin the parties
from proceeding with a later-filed action in ancther federal court. Northwest Airlines, Inc.
v. American Airlines, inc., 989 F.2d 1002, 1004 (8th Cir. 1993). The purpese of this "first-
filed” rule is abvious: “[tjo conserve judicial resources and avoid canflicting rulings.” id. at
1006. The first-filed case thus gererally should proceed “in the absence of cecmpelling
circumstances.” United States Fire Ins. Co. v. Goodyear, 920 F.2d 487, 483 {8th Cir. 1980)
(quoting Merrilf Lynch, Pierce, Fenner & Smith, Inc. v. Haydu, 675 F.2d 1169, 1174 (11th
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Cir. 18627). Agulicalion of the rule, huwever, should nut be “rigid, mechanical, orinflexible.”
Orthmann v. Apple River Campground lnc., 760 F.2a 119, 121 (8th Cir. 1905).

Iy Northwe ot Airincs, the Eighth Circuit identificd two factors that “send up red flags
that there may be compslling circumetancse.” Northwesf Airlines, 980 F . 2d at 1007, Ono
factor is whather the first-filer knew that the other party wasg considering filing suit and thus
raced 1o the courthnuse to preempt the second filing. The fiming of the filirgs is nftan an
indicator of the first-filer's intent. In Northwest Airlines. for examale. the court found that
because six weeks passed between a letter in which American first "biew smoke™ abowt
potential litigation and Northwest's suit, and then ancther six weeks passed between the
filing of Northwest's suit and the filing of American's suit, American had nct contermnplated
filing suit until after Northwest had filed. It appears that the plaintiff's suit in this court was
an attempt to preempt a suit in Kentucky. As the tone of the defendant's cemmurications
with the plaintifl became more demanding. the plaintiff knew that suit was imminent.

The second faclor noted by the Northwest Airfines court s the nature of the first-filed
suit. An action for dectaratory judgment, for example, may "be more indicative of a
preemptive strike than a suit for damages or equitable relief.” Norfhwest Airlines, 389 F.2d

at 1007. Since the plaintiff's action was one far declaratory judgment, filing in Mebraska
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clearly seems preemptive.

| conclude that under 28 U.S.C. § 1406(a), this case should be fransferred to
Kentucky. The plaintiff is subject to persanal jurisdiction in Kentucky, but it is unclear
whether this court could ever have personal jurisdiction over the defendants. The plaintiff
uses a Kentucky mailing address to receive payments and orders for its allegedly infringing
materials, as well as for its wehsite and soliciiations. Ore of the plairtiff's directors
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purportedly resides in Kentucky. For all these reasons, venue is better laid in Kentucky
thart in Nebraska. | therefore deciine the plaintiff's invitation to enjoir the Kentucky District
Court, and | transfer this action to the jurisdiction of that court,

iT 1S THEREFORE ORDERED:

1. he plaintiff's motior: (Filing No. 4) ta enjain the defendants from proceeding
with thetr suit In the United States Listrict Court for the Western District of Kentucky is
derled.

2. Thedefendants’ notion (Filing Mo, 11) W dismiss is denied,

3. The defendants’ motion (Tiling Me. 11) to transfer venue is yranted.

DATED this  / % day of May, 2000.

BY THE COURT:

C Vg Rt/
JostptrF. Bataillon
United-States District Judge



